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No: 95/3819/Y2

IN THE COURT OF APPEAL
CRIMINAL DIVISION

Royal Courts of Justice
The Strand
London WC2

Wednesday 31st July 1996

B E F O R E :

LORD JUSTICE ROCH

MR JUSTICE COLLINS

and

HIS HONOUR JUDGE MYERSON QC
(Acting as a Judge of the Court of Appeal
Criminal Division)

‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑

R E G I N A

‑ v ‑

OTOMIEFE EDWIN KOKOGHO

and

IGHO DANIEL KOKOGHO
‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑
Computer Aided Transcript of the Stenograph Notes of
Smith Bernal Reporting Limited
180 Fleet Street, London EC4A 2HD
Tel No: 0171 831 3183   Fax No: 0171 831 8838
(Official Shorthand Writers to the Court)
‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑.

MR A BENJAMIN appeared on behalf of the Appellant OTOMIEFE KOKOGHO.
MR E AGBAJE appeared on behalf of the Appellant IGHO KOKOGHO.
MR G CONNOR appeared on behalf of the Crown.
‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑
JUDGMENT
(As Approved by Judge)
              ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑
  
LORD JUSTICE ROCH: On 25th May 1995 at the Snaresbrook Crown Court before His Honour Judge Martineau, the appellants were convicted of conspiracy to defraud, count 1 in the indictment.  They had pleaded not guilty to counts 2 to 6 in the indictment and the Crown had elected to proceed on the first count only.
    The appellant, Edwin Kokogho, was sentenced to 3 years' imprisonment and Daniel Kokogho was sentenced to 30 months' imprisonment and ordered to pay £3,835.00 compensation to the London Borough of Waltham Forest and £16,165.00 compensation to the benefits agency of the Department of Social Security.
    The appellants' applications for leave to appeal against conviction were refused by the single judge but were granted by the Full Court on 11th June of this year.
    The appellants are brothers.  They were born in the United Kingdom and they hold British Passports.  They were born to Nigerian parents.  In the 1980s they lived for a time in Nigeria.  They returned to this country in the late 1980s. They did not return to this country together, but by February 1989 they were living together at 23, Chad Green.  From 14th January 1990 to 12th March 1991 they were living together at 20, Olive Road.  From  1st April 1991 they lived together at 9, Rawsthorne Avenue.  These facts are based on applications for Housing Benefit made by the appellants to the London Borough of Newham.
      On 22nd February 1993 Daniel Kokogho made an application for Housing Benefit to the Waltham Forest London Borough Council in respect of 494, Lea Bridge Road.  That application was granted and the appellant received some £2,835.18 of Housing Benefit in respect of 494, Lea Bridge Road.
      At some time in 1993, Edwin Kokogho moved to 73, Derby Road because on 24th August 1993 investigators went to that address and it was the appellant Edwin Kokogho who opened the door.  Two housing benefit claim forms, one for Edwin Kokogho and the other for Edwin Kokogho and a Ms Bello, were found in the kitchen of that address on that date.  The appellant had not submitted any claim for housing benefit in respect of 73, Derby Road.  Nevertheless, throughout the relevant period, it could be shown that the appellants were receiving Housing Benefit from Newham London Borough Council and knew they should not be in receipt of Housing Benefit from any other Local Authority.
    The prosecution's case was that between 1st January 1991 and 31st December 1993 the appellants were  conspiring together and with persons unknown to defraud the London Boroughs of Ealing and Waltham Forest and the Department of Social Security and the Benefits Agency by making false claims for Housing Benefits from the relevant local authorities and by making claims for other benefits to which they were not entitled and by making claims for income support from the Department of Social Security and the Benefits Agency which were also false.
    The prosecution's case against the appellants was constructed in this way:  First, the prosecution could, in respect of the housing benefit claims to Newham to which the prosecution accepted the appellants were prima facie entitled, point to inconsistencies in the applications about the appellants' married status and whether the appellants were living alone or with a partner or with a partner and children.
        Second, the prosecution led evidence of claims by the appellants for monies to which they were not entitled, namely claims for housing benefit in respect of their father Omagbemi made by Daniel Kokogho and in respect of student grants.
    Third, the prosecution led evidence of claims in the names of other persons which the prosecution invited the jury to conclude were false either because those  persons' entitlement had ceased, for example Miss Bridget Wright's claim for housing benefit from the Ealing London Borough Council in respect of 8, Park Avenue, or because the person did not exist or, if a person did exist, that person had not been occupying the premises in respect of which housing benefit was being claimed and paid.
        The prosecution led evidence from which the jury could infer that such persons did not exist or, alternatively, could not have been occupying the relevant premises because their names did not appear on the Electoral Roll or on the Roll of those paying poll tax or council tax when that tax replaced poll tax. There was evidence that there was no trace of such persons at the premises concerned.
      In cases where the application for housing benefit had been accompanied by a tenancy agreement, there were instances where the landlord named in the tenancy agreement was not the person who owned the premises.
    Fourth, the prosecution claimed that they had evidence linking the appellants to these claims, consisting of documents relating to the claims found either in the appellants' cars or in their homes, such as a birth certificate in such a person's name or a certificate of insurance in such a person's name.  There  were keys to the outside doors of premises in respect of which housing benefit had been paid found in the possession of the appellants which would enable them to gain access to the premises, which were in multiple occupation, and which would have enabled them to retrieve mail.
        Further, there were instructions to the post office to redirect mail from these addresses to addresses where the appellants lived and the payment of benefit cheques in respect of these claims into building society accounts of the appellants, the cheques having been endorsed by the appellants.
    Fifthly and finally, the prosecution claimed they had evidence linking both the appellants to various of the transactions.  There was a similarity in the methods employed.  Both appellants, according to the prosecution, had made false claims which could be linked to one address, namely 34, Lombard Avenue.  Both were making false claims when both were living at 30, Olive Road, and at 9, Rawsthorne Close.  Further documents from one appellant were found in the possession of the other.  From this evidence it was the prosecution's case that the jury could conclude that the appellants had conspired together to make these claims.
    It is necessary to examine these five aspects of the  prosecution's case in more detail, although it is not necessary, in our judgment, for each transaction and every piece of evidence on which the prosecution relied to be set out in this judgment.
    The housing benefit claims made by Edwin Kokogho to the London Borough of Newham given in evidence before the jury were these: A claim on 12th February 1990 in respect of 20, Olive Road. That application said this appellant was living with Tenni Bello who was born on 29th August 1967.  There was a renewal of that application on 12th December 1990 in which it was said that this appellant was living with Toni Keeple who was born on 3rd November 1968.
    On 23rd April 1991 there was an application in the name of this appellant for housing benefit in respect of 9, Rawsthorne Close.  That application said that he was living with Tenni Bello born on 13th November 1968. There was a renewal of that application on 3rd September 1991 which stated that this appellant was living with Tenni Bello born on 3rd November 1968 and, finally, there was a renewal on 12th January 1992 which gave the same partner.  £2,937.66 by way of housing benefit was paid in respect of 20, Olive Road and £3,905.00 was paid in respect of 9, Rawsthorne Close.
    Evidence was led as to the following applications by  the appellant Daniel Kokogho for housing benefit from the London Borough of Newham: On 24th October 1988 in respect of 23, Chad Green; on 21st February 1990 in respect of 20, Olive Road.  In that application this appellant's partner was given as Sarah Edwards.  There was a further application in respect of 20, Olive Road on 4th January 1991.  The total housing benefit paid to this appellant in respect of 20, Olive Road was £2,348.98.
    On 23rd April 1991 an application for Housing Benefit was made to the London Borough of Newham by Daniel Kokogho in respect of 9, Rawsthorne Close.  In the application it was stated that he was living with Beverley Spinks born on 1st December 1969.  On 3rd July 1991 there was a further application for housing benefit by Daniel Kokogho in respect of 9, Rawsthorne Close.  In that application he stated that his partner was Beverley Spinks with a date of birth 3rd November 1968.  On 1st April 1992 there was yet a further application by Daniel Kokogho in respect of that address stating that his partner was Sarah Edwards but by this time her date of birth had become 6th August 1966.  The total amount of benefit paid in respect of 9, Rawsthorne Close to Daniel Kokogho was £4,400.00.
    On 22nd February 1993 Daniel Kokogho made  application for housing benefit in respect of 494, Lea Bridge Road.  That application was made to the London Borough of Waltham Forest.  That application stated that this appellant was living with his wife, Mrs Adabi Onomonu Kokogho, who was born on 31st July 1959. Payment was to be made to Mr Kadar of Churchill Hill Estates.  In this application it was also stated that Daniel Kokogho was not involved in any education course either full or part time.  The application was approved and cheques were paid into the appellant's building society accounts with the Woolwich and Halifax Building Societies to a total of £4,446.13.
    On 27th May 1992 the appellant Edwin Kokogho made application to the London Borough of Newham for a Student Grant for the year 1992/93.  His address was given as 9, Rawsthorne Close.  The application said he was living with his wife, Florence Nwafor Kokogho, and two children aged 7 and 2.  The application stated that he had domestic help through Annette and Solomon Urhiofe of 73, Derby Road who looked after the children.
    On 27th April 1992 an application for housing benefit was made to the London Borough of Newham in the name of Solomon Urhiofe in respect of 73, Derby Road. The applicant gave his date of birth as 7th December 1968 and stated that he was living with his partner  Claudette Bovill born on 18th July 1972.  In renewal applications in respect of housing benefit made in the name of Solomon Urhiofe on 10th June 1993, Claudette Bovill's date of birth was given as 3rd November 1968, which we observe is a very popular date.  Mr Solomon Urhiofe received a total sum of £6,405.00 in respect of housing benefit of 73, Derby Road between 11th May 1992 and 17th October 1993.
    An application for housing benefit dated 14th December 1992 was made in the name of Solomon Urhiofe to the London Borough of Ealing in respect of 22, St Andrews Road.  The application form gave that as Solomon Urhiofe's address and stated that he had two dependant children living with him, his nephew aged 4, and his daughter aged 3.  The application said that the landlord was a Mr Singh Patel of 20, Essex Road, Southall, Middlesex and a tenancy agreement dated 7th December accompanied the application.   The sum of £3,705.00 housing benefit was paid in respect of this application.
      On 19th May 1993 the post office received instruction from Mr S Urhiofe of 22, St Andrews Road that his letters be redirected to Flat B, 73, Derby Road.  Enquiries at 22, St Andrews Road failed to reveal any trace of a Mr S Urhiofe having lived there.
    On 24th August 1993 at 5.28 am, investigators  visited 73, Derby Road. They were a Mr Watling, an investigation officer with the Employment Service who had been given certain information by an officer of the London Borough of Ealing called Alan Walton, a colleague of Mr Watling called Alisa Horrigan, and two police officers, DC Roberts and PC Cuthbert.  The door of the premises was opened to them by the appellant Edwin Kokogho.
      A search was made of the premises and 25 items were taken into police possession.  Among them were two housing benefit claim forms filled in for the appellant Edwin Kokogho to the London Borough of Newham for Housing Benefit in respect of 73, Derby Road.  There were benefit crib sheets with names and phone numbers on them, one having the 'phone number and the address of 22, St Andrews Road.  There was a Collins Dictionary with a National Insurance Number in the name of Roy Baroube.  There was a letter to the Department of Social Security in Stratford from a Matthew Okowho and a Sharon Grimmond.  There were a quantity of blank assured tenancy agreement forms.  There was a letter from British Gas to S Urhiofe dated 26th November 1992. There was a Newham Council Award Application acknowledgement letter and envelope addressed to Daniel Kokogho of 9, Rawsthorne Close which had been redirected  to 73, Derby Road.  The telephone had an answering machine.  All the messages on the answering machine were for the appellant Edwin Kokogho.  There was no message or inquiry for either a Solomon or a Stephenson Urhiofe.
    Also found were two Nigerian Passports in the appellant's name, one of which was false.  There was an Internet air ticket holder with flight coupon from Bremen in Germany to this country and back to Bremen. There was a British visitors passport in the name of the appellant.  There was an employment service information slip to obtain a National Insurance Number from Peckham. There was a Peckham Benefits Agency memo slip dated 4th August 1993 in respect of a John Lawson.
    A search was conducted of a BMW motor car, the property of Edwin Kokogho.  In it was found a birth certificate in the name of Roy Baroube.  There were also three sets of keys relating to 234, Romford Road; 4 sets of keys relating to 11, Talbot Square; and 4 sets of keys with a square headed key which would open the front door of 83, Acacia Road, Leytonstone.
    With the exception of the Gas Board letter, a search of these premises revealed not a trace of Solomon Urhiofe or his wife Annette or of a Claudette Bovill.
    Cheques in respect of the housing benefit claim made in the name of Solomon Urhiofe had been endorsed by the  appellant Edwin Kokogho and paid into one of his building society accounts.
      The appellant Edwin Kokogho was arrested.  In interview by the police following his arrest, he declined to make any comment.
    The same day at 9.35 am Mr Watling and Miss Horigan, together with DC Armstrong and PC Wallace, went to 494, Lea Bridge Road.  The door was answered by the appellant Daniel Kokogho.
    A search of these premises revealed a P45 in the name of Edwin Kokogho of 22, St Andrew's Road, the address in respect of which housing benefit had been obtained from Ealing Borough Council for Solomon Urhiofe, two unemployment benefit forms, UB40s, in the name of Daniel Kokogho for the Walthamstow and Leytonstone Benefit Offices, a P60 in the name of Daniel Kokogho of 494, Lea Bridge Road dated 16th April 1993 detailing receipt of £3,395.36 benefit, two UB40s in the name of Omagbemi for the East Ham Benefit Office.
        In interview Daniel Kokogho was to admit to the police that he had claimed unemployment benefit in his father's name of Omagbemi at the same time as claiming it in his own name of Daniel Kokogho, notwithstanding the fact that he was a full‑time student and therefore not entitled to any benefit.
     Also found was a higher deposit bank paying‑in book in the name of I.O. James; a Newham Council Education Department letter to Daniel Kokogho of 9, Rawsthorne Close dated 29th October 1992 confirming his student grant; a completed application form for a major award from the Newham Council for the 1993/1994 academic year dated 18th August 1993 and signed by Daniel Kokogho of 9, Rawsthorne Close; a 1992 pocket diary belonging to Sharon Grimmond showing 34, Lombard Avenue as the address of Danny Kokogho; a UB40 form in the name of I.O. James for the Leytonstone Benefit Office; an address book with practice signatures in the name of I.O. James and benefit office stamps.
    From the appellant's Peugeot 205 motor car parked outside 294, Lea Bridge Road, came a certificate of insurance in the name of I.O. James of 34, Lombard Avenue; a vehicle registration document for the car in the name of Itoka James of 34, Lombard Avenue, Ilford, showing the last change of keeper as taking place on 25th August 1992 and a black folder with sheets of paper containing telephone numbers and addresses including 11, Talbot Square and the vehicle registration number of Edwin Kokogho's BMW.
    On 25th August 1993, Mr Watling and DC Roberts went to 83, Acacia Avenue.  The bells to the flats were rung  but there was no reply.  Entry to the house through the front door was gained by using one of the keys taken from the appellant Edwin Kokogho's BMW car.  None of the other keys was able to open the door to any of the flats inside the house.
    The investigators were unable to locate a 234, Romford Road.  A visit was made to 7, Braid Avenue where enquiries failed to reveal the existence of anyone by the name of Inomi.  On 31st August a visit was made to 11, Talbot Square.  One of the keys taken from the appellant Edwin Kokogho's car opened the front door of the premises but none of the other keys within the bunch would open any of the doors of the 7 flats in the premises.
        Visits were also paid to 34, Lombard Avenue where a parking ticket was found on the hall table in the name of I.O. James.  A visit was also made to 22, St Andrew's Road where no trace either of the appellant or a Mr Urhiofe was discovered.
    There were a number of claims for unemployment benefit, evidence of which went before the jury.  First, a claim by Edwin Kokogho dated 24th June 1993 giving his address at 22, St Andrew's Road.  It stated that he was living with a partner and then went on to give details of his work experience and his attempts to find work and  his preparedness to do work.  The application was approved but no one attended the office to sign on and collect the benefit cheque.
      The second such claim was by Solomon Urhiofe of 73, Derby Road.  That was dated 29th April 1992 and said that he was single; that he was not employed; and that he had worked in Egypt for the last four years.  That application was approved and a person attended the offices on 11th and 21st May 1992 to sign on and collect the benefit cheque.  That person did not appear again after those dates.
      A third claim was that of Stephenson Urhiofe of 73, Derby Road dated 22nd September 1992.  That claim stated that the applicant was living with a partner; that he previously had been working for Sea Containers Limited of 10B, Rawsthorne Close. The particulars of work experience and preparedness to take on work were almost identical to those given in the application of Edwin Kokogho dated 24th June 1993.  That application was approved and a man calling himself Stephenson Urhiofe attended the offices regularly to sign on.  He tended his birth certificate or driving licence as a means of identification.  His cheques were cashed at a post office.
    There was a claim by Matthew Okowho of 6, Cemetery  Road.  That was dated 9th August 1991.  The applicant said he was single and unemployed; he had worked in Canada for the last four years.  That application was approved and a man calling himself Okowho attended regularly to sign on.  His cheques were cashed in the Halifax Building Society Account of Mr Daniel Kokogho.
      On 14th August 1991 Mr Okowho included Nadine Elizabeth Grimmond on a claim for extra benefit for an adult dependant.  On 30th October 1991 Mr Okowho informed the benefit office that all Giro cheques were to be sent care of Daniel Blackmond, 9, Rawsthorne Close.  On 5th October 1992 Mr Okowho informed the benefit office that all cheques should be sent to 73, Derby Road.  A total of £5,597.93 was paid in respect of this claim.
      When Edwin Kokogho gave evidence, he said that he and his brother had lived together at 9, Rawsthorne Close until June 1992.  He lived there with his younger brother and Matthew Okowho, but Matthew Okowho had other addresses.  He was moving from one group of people to another.  He also went to 7D, Claremeont Grove, Chiswick and 6, Cemetery Road, Forest Gate.  Edwin Kokogho said that he remembered redirected mail for Matthew Okowho coming to 9, Rawsthorne Close.  It concerned him and he thought that Matthew should have been more respectful;  that is to say should have said something to him before getting this mail redirected to his, Edwin Kokogho's, address.  But he got some assurance from Matthew and after that did not think there was anything wrong in it. If that is correct, then Edwin Kokogho was aware that cheques for Matthew Okowho were arriving at 9, Rawsthorne Close care of Daniel Blackmond.
    Another claim for unemployment benefit was one in the name of Roy Baroube of 83, Acacia Road.  It was dated 16th November 1992.  It said that for the last 12 months he had been in prison.  Again the details of his work experience and the work he would be prepared to undertake was in terms almost identical to the claims made on behalf of Stephenson Urhiofe and Edwin Kokogho. That application was approved.  A man calling himself Baroube attended regularly to sign on.  He used his birth certificate or driving licence as the means of identification.  The cheques were cashed in a post office.  A total of £3,743.58 was paid in respect of this claim.  It is to be noticed that there was evidence linking both appellants with that particular claim.
    The appellant Daniel Kokogho made claims for Unemployment Benefit for himself in his own name and in the name of his father.  The claim made in his own name was dated 26th February 1993.  It was made from 494, Lea  Bridge Road.  It stated that he was married; that he was not involved in any part‑time or full‑time time educational course.  It gave his work experience and his preparedness to work.  The application was approved and Daniel Kokogho attended regularly to sign on.  A total of £4,446.13 was paid in respect of this claim, the cheques being cashed at either his Woolwich or his Halifax Building Society accounts.
    In interview Daniel Kokogho admitted making a fraudulent claim in the name of his father Daniel Omagbemi.  That was dated 12th July 1993.  It gave the date of birth as being 3rd June 1968, which was the appellant's date of birth.  It gave his address as 73, Derby Road, the address at which Edwin Kokogho was apparently living at that time.  The terms in which work experience and preparedness to work were expressed were virtually identical to the application the appellant made in his own name. The application was approved and a total of £358.29 was paid which found its way into the appellant's Halifax or Abbey National Building Society accounts.
    The third application was in respect of Itoka James of 83, Acacia Avenue. That application form was dated 13th July 1993.  It stated that Mr James was single. The details of his work experience and of his  preparedness to work were very similar to those contained in the Omagbemi and Daniel Kokogho applications. The application was approved and a Mr James attended the benefit office to sign on.  A total of £326.60 was paid as a result of this claim with the cheques going into Daniel Kokogho's Halifax or Abbey National Building Society accounts.
    The appellant Daniel Kokogho in interview admitted that the claim to unemployment benefit in his father's name was fraudulent and indeed the claim in his own name was fraudulent because he was a full‑time student and aware that he was not entitled to any benefit.  Daniel Kokogho however denied claiming unemployment benefit in the name of Itoka James despite the finding of the UB40 form in James's name in a coat pocket in Daniel Kokogho's bedroom.  His explanation of the evidence linking him to Itoka James was that James was a friend of his who lived in Bedford normally but who stayed weekends with him. Further he had recently bought Mr James's Peugeot car from him.
    In the same interview, Mr Daniel Kokogho denied knowing anybody of the name of Inomi or Solomon Urhiofe or Stephenson Urhiofe.  He admitted making more than one benefit claim and said that he had been making such claims because he was short of cash.  In a further  interview he admitted that he was a student at the University of East London and that he was in receipt of a student grant from the London Borough of Newham.
    Daniel Kokogho did not give evidence at his trial. Edwin Kokogho did give evidence.  He told the jury that Matthew Okowho and Itoka James were good friends of Daniel Kokogho and would frequently visit and stay at Daniel's addresses.  Matthew Okohwo arranged for his mail to be redirected to any address with which Daniel Kokogho had a connection.  This included 73, Derby Road.
    His evidence in respect of the Urhiofes was that Stephenson Urhiofe was a family friend and a brother of Solomon Urhiofe.  In June 1992 Stephenson Urhiofe had invited him to live with him at 73, Derby Road which was a tenancy held by his brother Solomon.  Stephenson took the main bedroom and he slept in the living room.  In December 1992 Stephenson had asked him whether he would mind if some of his uncle's tenants could pay their housing benefit cheques into his account as Stephenson's bank, the National Westminster Bank, would not accept third party cheques.  He had agreed, having obtained the consent of his building society, the National Provincial.  Cheques in the name of Inomi, Wright and Urhiofe were endorsed by him and paid into his account.
        Roy Baroube was a friend of his and he, Edwin  Kokogho, had had the key to 83, Acacia Avenue because the day before he had been helping Roy Baroube to move from that address.  That also explained the Collins Dictionary with Mr Baroube's National Insurance Number and the certificate with his name on it.
    At the outset of his cross‑examination, Mr Edwin Kokogho was asked by Mr Connor whether he had used any other name apart from the name he had given to the court.  The appellant admitted that he had and that he had used two such other names.  He was then asked what the names were and said Akaighe.  He told the jury that he had started using it in 1988.  He was asked whether it was false and he answered: "No, I wouldn't say it was false.  I assumed that name because I was involved in some indiscreet activities".  At that point, Mr Aina made an application that the jury be discharged which the judge refused.
      In cross‑examination, the appellant denied any knowledge of a claim for income support in his own name made from 22, St Andrew's Road.  He further denied any knowledge of false claims by his brother.
    Called as a witness on behalf of Edwin Kokogho was Cara Jane Robinson. She gave evidence that she had been the girlfriend of Stephenson Urhiofe and that she knew Solomon Urhiofe and Matthew Okowho.  She told the jury  that in June 1993 Stephenson Urhiofe had asked her whether her bank would take third party cheques.  She had made inquiry but her bank would not accept third party cheques.  A difficulty for the defence in that evidence was that if she were telling the truth then Stephenson Urhiofe made the request to her at a time when Edwin Kokogho had been helping Stephenson Urhiofe in this way for many months.
    Mr Aina for Edwin Kokogho grouped his grounds of appeal under three headings: Character, Duplicity and General Matters.
    The complaint under the heading character starts with the evidence of Mr Harvey, the auditor of the London Borough of Newham.  He was called to give evidence and produce the claims made by the appellants to Newham for housing benefit.  It was conceded that those claims were relevant to show the addresses at which the appellants had claimed to have been living at various times, and that during the relevant period the appellants had both been receiving housing benefit from Newham, so that it had to follow that any receipt of housing benefit from another authority would be dishonest.
      Mr Aina says that the defence were apprehensive of the use that might be made of Mr Harvey's evidence and  the claims documents because the claims documents contained details that were not consistent with each other.
      More serious was an application for a student grant to Newham Borough Council in respect of which the prosecution sought to rely upon the details in the application form.  That was the application of 25th May 1992 from 9, Rawsthorne Close for the academic year 1992/93 in which Edwin Kokogho had said that he was living with his wife and two children and had domestic help from Annette and Solomon Urhiofe of 73, Derby Road.
    The defence offered to make section 10 admissions that the appellants had been living at the places between the dates shown on the various application forms for housing benefit.  Mr Aina says that the judge thought that to be a proper way for the case to proceed, but prosecuting counsel insisted on Mr Harvey giving evidence.  Mr Aina says that he warned prosecuting counsel that he would be calling Edwin Kokogho and that if Edwin Kokogho gave evidence, he would obliged to admit, if asked about the application for a student grant, that the details in the application were lies. Consequently, such questions would establish that the appellant had committed criminal offences other than the offences with which he was charged.  There was no  particular in the count for conspiracy to defraud which related to Newham Borough Council.
    Mr Aina says that when the Crown were insisting on calling Mr Harvey and producing the various claim forms for claims made to Newham, the Crown were asked whether they were arguing it was similar fact evidence.  Counsel for the Crown said that he was not making that submission.
      Before this court, Mr Aina conceded that if the evidence was properly admissible as similar fact evidence that would be an end of this part of his argument. Nevertheless, Mr Aina relied upon Section 1(f) of the Criminal Evidence Act 1898 and the decision of their Lordship's House in Jones v DPP [1962] 46 Cr App R 129.
      It seems to us that this evidence was similar fact evidence and that prosecuting counsel should have sought its admission under that rule.  Mr Aina realistically did not seek to argue that it was not similar fact evidence, preferring to rely upon the Crown's failure at the trial to seek its admission for this reason.
    However, the difficulties for Mr Aina in arguing this ground do not stop there.  Section 1(f) of the Criminal Evidence Act 1898 provides:
"A person charged and called as a witness in pursuance of this Act shall not be asked, and if asked shall not  be required to answer, any question tending to show that he has committed ...... any offence other than that wherewith he is charged or is of bad character, unless
 
i. The proof that he has committed ... such other offence is admissible evidence to show that he is guilty of the offence wherewith he is then charged." 
The House of Lords in Jones v DPP, decided that the proviso to sub‑section (f) of section 1 was not subordinate to the terms of Section 1(e) of the Act. Section 1(e) provided:
"A person charged and being a witness in pursuance of this Act may be asked any question in cross‑examination notwithstanding that it would tend to incriminate him as to the offence charged. 
Their Lordships by a majority also decided that the questions complained of must be considered not in isolation but in conjunction with the rest of the evidence. Consequently if the appellant had himself already disclosed to the jury the fact that he had been in trouble with the police, questions in cross‑examination should not be regarded as revealing to the jury anything which they did not already know and therefore were not questions tending to show in the sense of tending to reveal any of the matters referred to in the sub‑section.
    Here questions based on the details in the application form to Newham for the student grant were prohibited by the sub‑section because they tended to  show that the appellant had committed a further offence of dishonesty with which he was not charged unless the matters being put to him were probative of the conspiracy to defraud.  In our judgment, they clearly were.
      Prosecuting counsel pointed out in his submissions the details in that claim form, which it was accepted Edwin Kokogho had completed, contradicted his evidence in chief to the jury concerning Solomon Urhiofe and his circumstances.  We would accept Mr Aina's submission that if such questions had merely gone to the general credit of the appellant, they would not have been permissible.  However, as the details in the claim form were relevant to the offence charged and probative of it, because they tended to show that Solomon Urhiofe did not exist, then questions based on those details which contradicted the appellant's account of Solomon Urhiofe in chief were admissible.
    With regard to the commencement of cross‑examination, as it was the prosecution's case that Edwin Kokogho had been making claims in the names of others, it was a perfectly permissible question for counsel to ask him if he had ever used a name other than the one he had given the court that day.
      It is true that that line of questioning resulted  in the appellant saying that he assumed the other name because he was involved in some indiscreet activities and, as Mr Aina pointed out, it was not open to him to re‑examine, because any truthful answer concerning those activities would have revealed previous convictions.
    The issue for us is whether the judge's decision not to discharge the jury at that point was a material irregularity in this trial such as to render the appellants' convictions unsafe.   In our judgment, the judge was entitled to form the view that no irreparable damage had been done to the defence cases.  It has to be remembered that this appellant gave evidence that he had a source of income, namely from his dealings in second‑hand German Cars, exporting them from Germany to Nigeria, and from Germany to the United Kingdom.  Once that evidence was before the jury, the jury knew that this appellant had been making dishonest claims.
        In addition, the jury had evidence that Daniel Kokogho had made dishonest claims both in his own name and in the name of his father.  In those circumstances, Edwin Kokogho's reference to his being involved in indiscreet activities would hardly have affected his general credit.
    The judge was entitled to take the view that he could by a careful direction ensure that the appellants  still had a fair trial.  He gave that direction at the outset of his summing‑up when he told the jury that they were not to decide the case on prejudice; nor were they to adopt a broad brush approach.  They were not to say that as the defendants had been dishonest, they would therefore convict them of the offence with which they were charged.
        Later in his summing‑up when defining the offence of conspiracy, the judge was careful to stress to the jury that they must find the conspiracy charged proved before they could convict.  That conspiracy was a conspiracy to defraud the local authorities named in the indictment and the Department of Social Security and the Benefits Agency.  The judge stressed that to the jury twice at page 10 of the summing‑up.
    In all those circumstances, we are satisfied that there has been no material irregularity and that the appellants have, in this aspect of the case, received a fair trial.  We refer to the appellants, because Mr Agbaje for the appellant Daniel Kokogho relies on this part of Edwin Kokogho's cross‑examination as being prejudicial to his client.
    The second broad heading adopted by Mr Aina was that of duplicity.  What is said is that the judge should have acceded to a submission that there was no case to  answer on the conspiracy as charged at the end of the prosecution's evidence.
        This is a bold submission in our view because there was very strong evidence indeed of dishonest acts by both appellants and ample evidence from which the jury could conclude that in acting as they did, they were acting in concert and must have been acting with others.
    Mr Aina begins his submission by saying that the purpose of the principle that counts in an indictment should not be duplicitous is fairness to the defendants. It is important on questions of sentence that the counts should not be duplicitous, so that the judge in the event of a conviction knows in respect of what offence he has to sentence a defendant, and the defendant knows for what offence he is being punished.
      Mr Aina's point was that there were here really two conspiracies, one in respect of claims for income support, and one in respect of claims for housing benefit.
    As far as the law is concerned, Mr Aina referred us to the case of Greenfield (1973) 57 Cr App R AR 849 in which this court decided that a count of conspiracy is bad for duplicity if it charges more than one conspiracy.  Mr Aina accepts that the count in the  indictment which the appellants were convicted charges a single conspiracy if it is considered simply as a matter of form.  Nevertheless, the whole of the law relating to this subject is not contained in Greenfield, submits Mr Aina, but is also to be found in Wilson (1979) 69 Cr App R 85, where Browne LJ said at page 86:
      "The principles which determine the circumstances in which an information will or will not be bad for duplicity are not clearly laid down.  There are various landmarks, as it were, in the subject for guidance, but there is a substantial area in between where the court must, in my judgment, retain a measure of discretion." 
      Mr Aina also referred us to Gee v GMC [1987] 1 WLR 564 at page 570, letter H, where the Lord Chancellor cited a passage from the judgment of Mann J at first instance with approval, namely:
"A person should know of what it is he has been found guilty (if guilty he should be found).  He cannot know, if he has been found guilty on a duplicitous charge, whether he has been found guilty of one offence or many.   He should have the opportunity of submitting that there is no case to answer in relation to a particular occasion.  That he cannot do if he is confronted with a duplicitous charge.  A person cannot make a sensible plea in mitigation unless he knows of the number of his offences.  The rule concerning duplicity seems to me to be a rule of elementary fairness which should apply to a charge before the Professional Conduct Committee."
  
      That was a case of a complaint against a doctor heard by the Professional Conduct Committee of the General Medical Council.
    Mr Agbaje adopted Mr Aina's submissions on this  ground.  Mr Connor's reply was that in form this was a single conspiracy.  Further, the Crown's case was based on a single conspiracy albeit that that conspiracy was said to embrace the fraudulent deception of a Government Department as well as two local authorities.
      This was not a case where different defences to different parts of the case could be expected.  The matter had been committed for trial as a single conspiracy.  The prosecution had always accepted that they could not prove a sharing of the proceeds, but nevertheless maintained that there was sufficient evidence on which a jury could safely find that the two men were involved in a single conspiracy to obtain public money by fraudulent means.
      The persons unknown in the indictment was a real allegation in this case because persons working in the local authorities and in the Ministry were necessary for these fraudulent claims to succeed.  Mr Connor gave as examples the obtaining of the knowledge of National Insurance Numbers which were available for use.
    We accept that the count in the indictment was not duplicitous in form.  Further, the indictment revealed precisely the conspiracy that the prosecution were alleging.  That conspiracy involved the defrauding of a Government Department and two local authorities. 
      We have already referred to those parts of the summing‑up in which the judge stressed that what had to be proved before either appellant could be found guilty was the conspiracy charged and not some other conspiracy, and that the jury should not convict the appellants merely because there was evidence independently of each other that they had been acting dishonestly.
      Mr Aina's third ground is that Edwin Kokogho did not have a fair trial.  Mr Aina relies on the admission into evidence of the air ticket to Bremen.  This, he says, was a collateral matter.  It led to cross‑examination about the appellant's journey to Bremen and his alleged dealing in second‑hand German cars.  Mr Aina complains that during re‑examination he was not permitted by the judge to put in documents relating to that business which had been faxed to this country from Germany.  Mr Aina submits that the judge ruled quite improperly that these documents did not arise out of cross‑examination.
        Mr Aina further makes complaint of the admission in evidence of the allegedly false Nigerian passport found by the investigators at 73, Derby Road.  Further complaint is made of 6 matters referred to by the judge in his summing‑up set out under paragraph 6.1 of the  perfected grounds of appeal.  These are said to be matters that were not relied upon by the prosecution either in cross‑examination or in prosecution counsel's closing speech.
      Another criticism was made at paragraph 5.3(vi), that the judge interrupted the appellants' counsel frequently to the detriment of the defence which was in contrast to his interruptions of the case for the prosecution, those interruptions favouring the prosecution.
    Although Mr Agbaje made a general adoption of Mr Aina's submissions, these criticisms of the judge do not appear in the perfected grounds of appeal submitted on behalf of Daniel Kokogho nor did Mr Agbaje expressly support these criticisms of the judge by Mr Aina. Mr Aina made these submissions in outline relying on what was contained in the perfected grounds and not going into any detail.
    The air ticket from and to Bremen was a relevant matter.  There was some evidence that Edwin Kokogho had bank accounts in Germany.  Once he volunteered evidence that he had a business selling second‑hand German cars, the relevance of the Bremen ticket was revealed.
    Further, the objection raised to this ticket was not to the admissibility of the ticket itself, but to the  witness Miss Horigan interpreting what the ticket showed for the jury.  The admission in evidence of this ticket was not in our judgment a material irregularity in this trial.  It certainly did not render the convictions of the appellants unsafe.
    The Nigerian passport in the name of the appellant which was said to have a photograph of another person was relevant to the offence charged.  The Crown were entitled to invite the jury to infer that it was a document prepared to enable someone other than Edwin Kokogho to pose as Edwin Kokogho.
    As far as the judge preventing Mr Aina putting in the documents from Germany in re‑examination, Mr Connor told us that the Crown relied on Edwin Kokogho's evidence that he had an income from this business to show that any claim for benefits by him must have been dishonest.  In those circumstances, the judge's ruling was not a material irregularity and did not prejudice the appellants' cases.
    In the light of the criticism of the judge contained in the perfected grounds of appeal in respect of Edwin Kokogho, we have given careful consideration to the judge's summing‑up and to the judge's handling of the various submissions made to him.  We can detect no bias or unfairness on the part of the judge in either of the  transcripts that are before us.
    Mr Agbaje for Daniel Kokogho submits that there was a misdirection by the judge in respect of Daniel Kokogho's failure to give evidence.  We were referred to this court's decision in Cowan (1996) 1 Cr App R 1, a decision which was made available to the judge at the trial.  The judge's direction to the jury was:
    "Members of the Jury, Daniel did not give evidence, as you know, and he did that notwithstanding the remark that I made to Mr Agbaje to ask him whether he had advised Daniel ‑ as is now the law ‑ that if he did not give evidence you, the jury, might draw such inferences from that failure to give evidence as seem to you to be proper.  We will come of course to the evidence in due course and you will decide what inference, if any, you think it right to draw from his failure to give evidence.  I suppose there are a number of possibilities.  You might think it not right to draw any adverse inference against him at all; you may think that it is odd and that there is a case against him on the evidence and that you would draw any adverse inference, but you will have to be careful because as has been pointed out to you very clearly and very forcefully by both Defence counsel, the allegation here is of a conspiracy, a conspiracy between these two defendants and other persons unknown.  The allegation is not of an individual offence by each of these ‑‑ or individual offences by each of these two defendants, and you will have to consider whether the evidence creates or amounts to a case to answer on the allegation that is made, the only allegation which is made, which is of conspiracy, because if in fact all he did was to commit one or more individual offences of dishonesty against the Department of Social Security and/or one or other of these two London boroughs mentioned in the indictment, then strictly speaking he did not have a case to answer on this indictment.
 
      If, on the other hand, you think he did have a case to answer on this indictment ‑ and I will come to what the indictment means and what has to be proved in a moment‑ and did not answer it, then, for example, and it is a matter for you what you make of the evidence  against him, against him Daniel, in support of this indictment, but if you think there is a strong case against him but a case perhaps that falls a little bit short of making you satisfied so that you are sure, then his failure to give evidence could convert that case which falls just short of satisfying you so that you are sure, but it does satisfy you, because you say to yourselves 'It required an answer from him and whilst we thought we might be getting an answer we weren't really sure, but now he's said he's not going to answer it, although he's been advised that we can draw an inference we think proper from his failure, then that adds another element to the evidence against him, enough to make us sure.'  That would be open to you, to approach the matter in that way." 
Mr Agbaje, having referred us to the specimen directions suggested by the Judicial Studies Board which is to be found at page 6G of the report of Cowan, and to the essentials which this court highlighted in that case, that any direction to the jury, which is to be found at page 7D to G of that report, submitted that the direction that the judge did give is not sufficient because:
1.  It did not explain to the jury the effect of the new law; in particular that the appellant was entitled to remain silent because the right of silence survives;
2.  It did not bring to the jury's attention the safeguards to the defendant contained in the new law. The judge had failed to refer to any possible reason for the defendant's silence, such as that he may have felt that the answers he had given in interview were sufficient to explain his case;
 3.  The jury were not directed that they might draw an adverse inference only if they concluded that his silence could sensibly be attributed to his having no answer or none that would stand up to cross‑examination.
      The judge in his direction was very clear that it was only if the jury thought that Daniel Kokogho had a case to answer on the offence charged that they could draw an adverse inference from his silence.
      In addition, the jury were told that drawing an adverse inference would only add another element to the evidence against him.  But also implicit in the words used by the judge, that they would, taking account of that element, still have to be sure that the appellant had committed the offence charged and not merely individual acts of dishonesty.
    Mr Connor pointed out that the judge had given a clear direction on the burden of proof and that nothing he said in this part of his summing‑up could have blurred that direction.  Mr Connor accepted the criticism the judge did not say in terms that the right of silence remains and nor did he tell them that they should not draw an adverse inference from his silence only if they concluded that the only sensible explanation for the silence was that he had no answer or none that would stand up in cross‑examination.
     Whilst accepting that there were these shortcomings in the judge's direction as measured against the directions approved by this court in Cowan, which would not have been available to the trial judge, we do not consider that these deficiencies make these convictions unsafe.
      The evidence against these appellants was very strong.  There is clear evidence of them making false claims.  There is clear evidence that they were making false claims whilst living at the same address.  There was evidence that they were linked in connection with fraudulent claims.  For example, the acknowledgment letter to Daniel Kokogho of 9, Rawsthorne Close that had been redirected to 73, Derby Road and which was found at that address; the evidence which connected both these appellants with the claim of Roy Baroube; the sending of Mathew Okowho's cheques to 9, Rawsthorne Close, care of Daniel Blackmond, a fact which Edwin Kokogho admitted knowing; and the subsequent instruction to send Mr Okowho's cheques to 73, Derby Road; the documents found at both 73 Derby Road and 494, Lea Bridge Road referring to Sharon Grimmond, namely the letter to the Department of Social Security in Stratford from Mathew Okowho and Sharon Grimmond found at 73, Derby Road and the 1992 pocket diary belonging to Sharon Grimmond showing 34,  Lombard Avenue as Daniel Kokogho's address.
        Consequently on a careful review of the evidence in this case we have no hesitation in concluding that the appellants and each of them were properly convicted of this conspiracy and their appeals will be dismissed.
 
                (The court adjourned)
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